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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, 
Plaintiff, 
v. 
JACKIE T. BOBO, 
Defendant. 
PETITION FOR REHEARING 
Case No. 890606 CA 
THIS PETITION FOR REHEARING IS FILED PURSUANT 
TO RULE 35 OF THE RULES OF THE UTAH COURT OF 
APPEALS, WITH RELATION TO THIS COURT'S 
MEMORANDUM DECISION FILED ON MARCH 19, 1990. 
RONALD J. YENGICH #3580 
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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, : 
PETITION FOR REHEARING 
Plaintiff, : 
v. : 
JACKIE T. BOBO, : 
Case No. 890606 CA 
Defendant. : 
THIS PETITION FOR REHEARING IS FILED PURSUANT 
TO RULE 35 OF THE RULES OF THE UTAH COURT OF 
APPEALS, WITH RELATION TO THIS COURT'S 
MEMORANDUM DECISION FILED ON MARCH 19, 1990. 
STATEMENT OF RELEVANT FACTS 
Appellant initially filed, with this court, an appeal 
based on his convictions for Possession of a Controlled Substance 
with Intent to Distribute, a Second Degree Felony, in violation of 
Utah Code Annotated §58-37-8-(l)(a)(iu)(1986) and Unlawful 
Possession of Cocaine without tax stamps affixed, a Third Degree 
Felony in violation of Utah Code Annotated 59-19-106 (Supp. 1989). 
After both parties filed timely briefs on this matter, 
this court affirmed apellant's convictions in a Memorandum 
decision dated March 19th, 1990. (A copy of said decision is 
attached hereto as Exhibit A in the addendum.) 
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In affirming appellant's convictions, this court ruled 
thai ., because the trial record was insufficient to establish that 
appellant's underlying guilty pleas were conditional, appellant 
therefore waived his right to contest the Motion to Suppress on 
appeal (Exhibit A, p.3). 
It is appellant's position that the court in so ruling, 
has misapprehended the actual facts presented in the district 
court at the time the appellant's pleas of guilty were entered. 
Affidavits supporting that position have been executed by the 
trial judge and 11le prosecuting attorney who represented the Davis 
County Attorney's office in district court (see Exhibit B and C in 
the addendum). 
ARGUMENT 
The ffidavits executed by the trial judge and 
prosecuting attorney leave no doubt but that the intention of the 
parties in district court was to have appellaiit enter a 
conditional plea of guilty. It was anticipated that the appellant 
would proceed with an appeal. Subsequent to the time sentencing, 
and the affidavits attached hereto make that fact clear. 
Along these lines, it should be noted that counsel for 
the state could have consulted with the Davis County Attorney's 
office if he had harbored any doubts the nature of the plea. 
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This court's assumption on page 3 of its opinion that 
the prosecution did not consent to the entry of a conditional plea 
is not correct. Of course the affidavits clarify that issue. 
Additionally, from the affidavits it is clear that the state's 
appellate counsel did not consult with the prosecuting attorney at 
all. In factf the State's argument, in pointing out the 
defilience in the record, makes no reference whatsoever to an 
attempt to discuss the matter with the prosecuting attorney who 
was present at the time the pleas were entered. More important, 
as state's appellate counsel and this court will note, a 
conversation with the attorney who actually handled the plea 
bargain that was entered into could easily have clarified. 
In its memorandum decision this court cited State v. 
Sery, 758 P.2d 935, 938 (Utah 1988), which is the definitive case 
in Utah regarding conditional pleas. In Sery, the Supreme Court 
held that although a guilty plea generally precludes the right to 
appeal all nonjurisdictional issues, an exception to that rule 
applies where "the plea entered by the defendant with the consent 
of the prosecution and accepted by the trial judge specifically 
preserves the suppression issue for appeal and allows withdrawal 
of the plea if defendant's arguments in favor of suppression are 
accepted by the appellate court." At 938. 
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As counsel has already pointed out in the attached 
affidavits, appellant's conditional plea was entered with the 
knowledge and consent of the trial judge and the prosecuting 
attorney. Thus this situation is not one where the appellant 
mistakenly believed that he was entering a conditional guilty plea 
as argued by the State in its brief. (Respondent's brief, p.9). 
All parties present knew that he was so entering such a plea. 
The State cited two cases in support of its argument on 
this issue. In State v. Mclntire, 93 U.A.R. 18 (Utah Ct.App. 
1988), this court initially determined that the guilty plea 
entered by the defendant was unconditional since the written plea 
form made no reference to a conditional plea. Interestingly 
enough, as pointed out by the State in its response brief at page 
7, this court later determined that a conditional plea had in fact 
been entered. Thus, the opinion was withdrawn and this court 
subsequently allowed review of the underlying Fourth Amendment 
issues. 
In the later case, State v. Mclntire, 768 P.2d 970 
(Utah App. 1989), this court noted at page 971, footnote 2, that 
Mclntire's counsel was asked at oral argument whether the plea had 
been conditional and counsel mistakenly answered that it had been 
unconditional. However, counsel, after the opinion was issued, 
filed a petition for rehearing and indicated that the plea was 
actually conditional. 
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Appellant submits that the facts in the instant case 
are similar although stronger that those present in Mclntire. 
First, the record here at least indicates an awareness by the 
trial court of a pending appeal at the time he issued the 
certificate of probable cause. Second, the affidavits clearly 
demonstrate that a conditional guilty plea was anticipated by all 
parties involved. Thus, Mclntire, although cited by the State, 
strongly supports appellant's position that a rehearing should be 
granted. 
In State v. Lanqdonf No. 880370, slip at Page 2 
(Ct.App. 2-24-90)(unpublished)(addendum, exhibit E) this court 
ruled that the defendant had not entered a conditional guilty 
plea where the record reflected that he had executed a written 
plea that expressly waived his right to appeal. In the instant 
case, appellant did not execute such a document. He did not waive 
his right to appeal the situation. 
Further, as this court noted in it March 19th decision, 
"it is unclear why the trial court would grant a certificate of 
probable cause if the pleas were not conditional." (Exhibit A, p. 
2) That fact of the matter is that the court would not grant such 
In the instant case, plea affidavits were not used. See 
argument, infra as to the non-use of affidavits in Davis County. 
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a motion under these circumstances unless a conditional plea had 
been entered. Although the record could have been clearer that it 
was in identifying the conditional plea the judge's comment with 
regard to the certificate of probable cause made clear the fact 
that the court anticipated an appeal and that a conditional plea 
must have been entered and accepted. Further, the record does not 
show that the prosecutor objected to the certificate. Appellant 
submits that this ambiguity, if that is a proper description, 
should not operate so as to preclude this court from hearing his 
claim that this constitutional rights were violated by the search 
and seizure. 
It should further be noted that pleas of guilty in 
Davis County are not entered by utilization of written guilty plea 
forms as are utilized in other districts. That is why the record 
is devoid of detail with relation to the plea. Certainly, a 
written guilty plea form would have been helpful in the instant 
case, since a conditional plea arrangement would have been helpful 
in the instant case, since a conditional plea arrangement would 
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have been provided for in the recitation of the plea bargain. 
Nevertheless, it was the intention of all parties involved that 
the pleas should be conditionally entered as verified by the 
court's statement, that there "are meritorious issues...that 
should be decided by the Utah Court of Appeals (Exhibit A, page 
2). 
Based on the above argument, appellant respectfully 
submits that the record and the attached affidavits make clear the 
fact that all parties knew that appellantfs guilty pleas were 
conditional. Had the Attorney General's office, as this court had 
presumed, actually constituted with the prosecuting attorney from 
Davis County, it would have been clear that the appeal was 
intended to be conditional. Thus, the argument would not have 
been raised in the State's response brief. Since, the State's 
appellate counsel himself acknowledged the trial court's apparent 
awareness of an appeal. (Respondent's brief, p. 8) Still, he 
made no apparent attempt to contact the Davis County Attorney's 
This problem is compounded by the fact that the court 
reporter who was requested to transcribe all matters before the 
district court, submitted a notice dated October 25th, 1989, 
which indicated that he had made no stereographic record the 
proceedings. This would necessarily include the plea. Counsel 
could not have anticipated such inaction. See: Reporter's 
Notice of Transcripts attached as Exhibit B in the Addendum. 
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office. Therefore, appellant respectfully requests that this 
court, based on argument presented herein reconsider it's 
memorandum decision dated March 19th, 1990 and allow oral argument 
on the suppression issue. 
In the alternative, appellant submits that the proper 
remedy here would be to remand this case back to district court 
for clarification of the record with regard to the conditional 
plea. It is appellant's belief that the trial court's reference 
to the certificate of probable case is sufficient enough to at 
least remand for clarification of the record. It at least, as 
this court has acknowledged, created the impression that an appeal 
was contemplated. 
RESPECTFULLY SUBMITTED and dated this day of 
March, 1990. 
SUBMITTED 
CERTIFICATE OF ATTORNEY 
I do, as counsel for appellant, Jacky Bobo, do hereby 
certify that, pursuant to Rule 35(a) of the Rules of Utah Court of 
Appeals, this petitioner is presented in good faith and not for 
the purpose of delay. 
RONALD J. YENGICH 
Attorney for Petitioner 
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CERTIFICATE OF SERVICE 
I do hereby certify that on this day of March, 
1990, a true and correct copy of the foregoing was 
MAILED/DELIVERED to the Attorney General, at 236 State Capitol 
Building, Salt Lake City, Utah, 84114. 
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ADDENDUM 
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IN THE UTAH COURT OF APPEALS 
ooOoo 
State of Utah, 
Plaintiff and Respondent, 
v. 
Jacky Bobo, 
Defendant and Appellant. 
Second District, Davis County 
The Honorable Rodney S. Page 
MEMORANDUM DECISION 
(For Publication) 
Case No. 890606-CA 
F I L E D 
MA ? 1990 
\flGrk of th« Court 
Utah Court o< Appeals 
Attorneys: Ronald J. Yengich, Salt Lake City, for Appellant 
R. Paul Van Dam and Dan R. Larsen, Salt Lake City, 
for Respondent 
Before Judges Garff, Billings and Davidson. 
PER CURIAM: 
Appellant Jacky Bobo appeals from his convictions for 
Possession of a Controlled Substance with Intent to Distribute, 
a second degree felony, in violation of Utah Code Ann. 
§ 58-37-8(1)(a)(iv) (1986) and Unlawful Possession of Cocaine 
Without Tax Stamps Affixed, a third degree felony, in violation 
of Utah Code Ann. § 59-19-106 (Supp. 1989). We affirm. 
Appellant filed a motion to suppress evidence seized at 
his apartment on the basis that his consent to the search was 
obtained by coercion or duress because a police officer told 
him that the county attorney was in the process of preparing a 
search warrant. The trial court denied the motion. Appellant 
then entered a guilty plea to the charges. Appellant 
represents that the entry of the plea was conditional, 
"reserving his right to appeal his arrest and the subsequent 
search of his apartment as violative of the state and federal 
constitutions." The trial court sentenced appellant to one to 
fifteen years in prison on the second degree felony and zero to 
five years on the third degree felony, with both commitments to 
run concurrently. The court stayed the execution of the 
sentence, placed appellant on probation, and ordered him to 
serve six months in jail. The trial court subsequently issued 
a certificate of probable cause and allowed appellant to post 
bail pending this appeal. 
The State contends that the record is inadequate to 
establish that the plea was conditional and, therefore, the 
claims asserted on appeal cannot be considered by this court. 
We agree. In support of the representation that the plea was 
conditional, appellant cites two portions of the record. The 
first citation is to an unsigned minute entry, which reflects 
only that appellant pled guilty to two counts and the court 
found whe has done so knowingly and intelligently and that the 
facts support the plea." Appellant also states in his brief 
that, "on October 10, 1989, the District Court granted 
appellant's conditional guilty plea, on the ground 'that there 
are meritorious issues in [this] case that should be decided by 
the Utah Court of Appeals.'- The quotation is, however, from a 
certificate of probable cause drafted by appellant's counsel. 
Although it is unclear why the trial court would grant a 
certificate of probable cause if the plea were not conditional, 
this document falls short of establishing that a conditional 
plea was accepted by the trial court. The record contains no 
affidavit from defendant or other documentation setting forth 
the conditional nature of the plea. Similarly, the record does 
not include a transcript of the hearing at which the plea was 
accepted, which might reflect that the plea was accepted as 
conditional. We must conclude that the record is insufficient 
to establish that the guilty plea was entered and accepted as 
anything other than an unconditional guilty plea. 
In State v. Sery, 758 P.2d 935, 938 (Utah 1988), this 
court discussed the general rule that "a voluntary guilty plea 
is a waiver of the right to appeal all nonjurisdictional 
issues, including alleged pre-plea constitutional violations." 
The court held, however, that the general rule is inapplicable 
where "the plea entered by the defendant with the consent of 
the prosecution and accepted by the trial .judge specifically 
preserves the suppression issue for appeal and allows 
withdrawal of the plea if defendant's arguments in favor of 
suppression are accepted by the appellate court." X&. It is 
clear from the foregoing quotation that the elements of a 
conditional plea must be explicitly set forth in the record, 
that the record must reflect that entry of a conditional plea 
was consented to by the prosecution and and accepted by the 
trial judge. An appellate court is not required to resort to 
conjecture and inference to determine whether a plea is 
conditional or unconditional. It is also significant that the 
State disputes that the plea was conditional, suggesting that 
the prosecution did not consent to the entry of a conditional 
plea. 1 
There is not a sufficient foundation in the record in 
the present case to indicate that the guilty plea was 
conditional pursuant to State v. Sery. Because we conclude the 
plea was unconditional, appellant has waived the right to 
contest the denial of the motion to suppress on appeal. No 
issues concerning the voluntariness of the plea are raised on 
appeal; accordingly, there is no issue preserved for this 
court's consideration. 
The judgment is affirmed, 
Judith M. Billings, Judge 
<r> r\ 
Richard C. Davidson, Judge 
1. We 
County 
Utah At 
however 
facts o 
and tha 
determi 
conditi 
a plea. 
recognize that the State was represented by the Davis 
Attorney in the trial court and is represented by the 
torney General's Office on appeal. The court presumes, 
, that the Attorney General's Office has ascertained the 
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IN THE UTAH COURT OF APPEALS 
HE STATE OF UTAH, : 
Plaintiff/Respondent, : AFFIDAVIT OF 
RODNEY S. PAGE 
v. : 
JACKY BOBO, : Case No. 890606-CA 
Defendant/Appellant. : 
STATE OF UTAH ) 
) ss • 
COUNTY OF SALT LAKE ) 
I, RODNEY S. PAGE, Second District Court Judge, under 
oath, do depose and state: 
1. That I was the Judge who heard the matter which 
forms the basis for this appeal. 
2. The negotiated plea between Ronald J. Yengich, 
counsel for the defendant/appellant, and Steven V. Major, Deputy 
Davis County Attorney, clearly contemplated the entry of a condi-
tional plea of guilty under State v. Seryy 758 P.2d 935, 938 
(Utah 1988). Such was the explicit understanding of the trial 
court, and counsel for the parties at the time of the plea, 
sentencing, and motion for certificate of probable cause. 
FURTHER AFFIANT SAYETH NOT. 
DATED this 2jSf day of March, 1990. 
RODNEY SJ PAGE ' 
Subscribed and sworn to before me this : ' day of 
March, 1990. 
A V ; ? /> ' / kk NOTARY PUBLIC ,^70^/^ C'- "/ 
Residing at _;/./-„///, >/-,^  
My Commission Expires: 
- 2 -
IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAHf : 
Plaintiff/Respondent, : AFFIDAVIT OF 
STEVEN V. MAJOR, ESQ. 
v. : 
JACKY BOBO, : Case No. 890606-CA 
Defendant/Appellant. : 
STATE OF UTAH ) 
) ss. 
COUNTY OF SALT LAKE ) 
I, Steven V. Major, Deputy Davis County Attorney, under 
oath, do depose and state: 
1. That I was the Deputy Davis County Attorney who 
prosecuted Mr. Jacky Bobo in the case which forms the basis for 
this appeal. 
2. That my negotiated plea with Ronald J. Yengich, 
counsel for the defendant/appellant, specifically contemplated 
the entry of a conditional plea of guilty under State v. Sery, 
758 P.2d 935, 938 (Utah 1988). Such was the explicit understand-
ing of the trial court, and counsel for the parties at the time 
of the plea, sentencing, and motion for certificate of probable 
cause. 
FURTHER AFFIANT SAYETH NOT. 
DATED this day of February, 1990. 
STEVEN V. MAJOR 
Subscribed and sworn to before me this day of 
February, 1990. 
NOTARY PUBLIC 
Residing at _ 
My Commission Expires: 
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